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JUDGMENT

YACOOB J
A. Introduction

[1]  The people of South Africa are committed to the atainment of sodd judice and the
improvement of the qudity of life for everyone. The Preamble to our Condtitution records this

commitment. The Condlitution dedares the founding values of our sodety to be*[hjumen dignity, the
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achievement of equdlity and the advancement of human rightsand freedoms™ Thiscasegrappleswith

the redistion of these agpirations for it concarns the date' s condtitutional obligations in relaion to
housng: a condtitutiond issue of fundamental importance to the deve opment of South Africals new

conditutiond order.

[2]  Theissueshereremind usof theintolerable conditions under which many of our people aredill
living. The respondents are but afraction of them. It isdso areminder that unlessthe plight of these
communities is dleviaied, people may be tempted to take the law into their own hands in order to
escape these conditions. The case brings home the harsh redity that the Condtitution’s promise of
dignity and equdity for dl remains for many a digant dreem. People should not be impdled by
intolerable living conditionsto resort to land invesons. SAf-hdp of thiskind cannot be tolerated, for
the unavalability of land suitable for housng devdopmen is a key factor in the fight againg the

country’ s housng shortage.

[3]  Thegroup of people with whom we are concerned in these proceedings lived in gopdling
condiitions, decided to move out and illegdly occupied someoned<e sland. They wereevicted and left
homdess. Theroot cause of thar problemsis the intolerable conditions under which they wereliving
whilewaiting in the queue for thar turn to be dlocated low-cost housing. They arethe people whose

condtitutiond rights have to be determined in this case

1 See section 1(a) of the Constitution.
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[4] Mrs Irene Grootboom and the other regpondents” were rendered homdessasareault of their

eviction from thar informal homes Stuated on private land earmarked for formd low-cost housing.
They gpplied to the Cape of Good Hope High Court (the High Court) for an order requiring
government to provide them with adequate basc sheter or housing until they obtained permanent
accommodation and were granted cartain rdief.?>  The gppdlants were ordered to provide the
respondents who were children and their parentswith shdlter. The judgment provisonaly conduded
that “tents, portablelatrinesand aregular supply of water (albeit trangported) would conditute the bare
minimum.”* The gppd lantswho represent dl gpheres of government responsiblefor housing® chdlenge

the correctness of tha order.

[5]  Atthehearing of this matter an offer was made by the gopdlantsto andiorate theimmediate
crigs gtuation in which the respondentswereliving. The offer was accepted by the respondents. This
meant thet the matter was not as urgent asit otherwise would have been. However somefour months
after argument, the respondents mede an urgent gpplication to this Court in which they reveded thet

the gopdlants hed falled to comply withthetermsof their offer. Thet gpplication was st down for 21

Therespondentsare 510 children and 390 adults. Mrslrene Grootboom, the first respondent, brought the
application before the High Court on behalf of all the respondents.

Thejudgment of DavisJinwhich ComrieJconcurred isreported asGrootboomv Oostenberg Municipality
and Others 2000 (3) BCLR 277 (C).

4 Id at 293A.

Thefirst appellant isthe Government of the Republic of South Africa(thenational government); the second
isthe Premier of the Province of the Western Cape representing the Western Cape Provincial Government
(the Western Cape government); the third appellant, the Cape Metropolitan Council (the Cape Metro) is
the supervisory tier of local government in the area; and the fourth appellant is the Oostenberg
Municipality (the municipality) which isafurther tier of local government. All the appellants are organs
of government.
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September 2000. Onthat day the Court, after communication with the parties, crafted an order putting

the munidpdity on teemsto provide cartain rudimentary services

[6] Thecauseof theacute housng shortage liesin gpartheld. A centrd festure of that policy was
asystem of influx contral that sought to limit African occupeation of urban arees®  Influx control was
rigoroudy enforced in the Western Cgpe, where government palicy favoured the exdusion of African
people inorder to accord preferenceto the coloured community: apolicy adoptedin 1954 and referred
to as the “coloured labour preference palicy.”  In conssquence, the provison of family housing for
African pegplein the Cape Peninsulawas frozen in 1962. This freeze was extended to other urban
aress in the Wesern Cape in 1968. Despite the harsh gpplication of influx contral in the Western
Cape, African people continued to move to the areain search of jobs. Colonid dispossessonand a
ngdy enforced racid didribution of land in the rural aress had didocated the rurd economy and
rendered sustaineble and independent African faming increasngly precarious. Given the aosence of
formd houang, large numbersof people moved intoinforma settlementsthroughout the Cape peninaula
The cydeof the gpartheid era, therefore, was one of untenable redtrictions on the movement of African
people into urban aress, theinexorabletide of the rura poor to the dties, inedeguate housing, resultant
overcrowding, mushrooming squietter settlements, condtant herassment by offidds and intermittent

forced removas.” Thelegacy of influx contral in the Western Cape is the acute housing shortage that

The background to this policy was set out fully in the majority judgment of this court in Ex Parte Western
Cape Provincial Government and Others: In Re DVB Behuising (Pty) Ltd v North West Provincial
Government and Another 2000 (4) BCLR 347 (CC) paras 41-47.

In 1985 when the coloured labour preference policy was finally abolished, it became possible for African

peopleto acquire 99-year leasehold tenure in the Western Cape (this formof tenure had been established
in the rest of the country in 1978). The following year the government abandoned its policy of influx

4
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exigsthere now. Although the precise extent is uncertain, the shortage ood at more than 100 000
unitsin the Cape Méro a thetime of the inception of the interim Condtitution in 1994. Hundreds of
thousands of peoplein nead of housing occupied rudimentary informa settlementsproviding for minimal

shdter, but litledse.

[7] Mrs Groothoom and mogt of the other respondents previoudy lived in an informa squetter
sdtlement cdled Wallacedene. 1t lies on the edge of the municipal area of Oogenberg, which in tumn
is on the eagtern fringe of the Cape Metro. The conditions under which mogt of the resdents of
Wallacedene lived were lamentable. A quarter of the households of Wallacedene had no income a
dl, and more than two thirds earned less than R500 per month.2. About haf the populaion were
children; dl livedinshacks They had no water, sawage or refuse remova sarvicesand only 5% of the
shacks hed dectricty. The area is patly waterlogged and lies dangeroudy dose to a man
thoroughfare. Mrs Grootboom lived with her family and her gter’s family in a shack about twenty

Metres square.

[8] Many had gpplied for subsdised low-cogt housing from the munidpdlity and hed been on the
wating lig for aslong as seven years  Depite numerous enquiries from the municipaity no definite
ansver was given. Clearly it was going to be along wait. Faced with the progpect of remaning in

intolerable conditions indefinitdly, the respondents began to move out of Wallacedene a the end of

control initsentirety.

8 The figures appear froma needs assessment of the Wallacedene community compiled in December 1997

on behalf of the municipality.
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September 1998. They put up their shacks and shdlters on vacant land that was privatdy owned and

hed been eermarked for low-cost housing. They cdled theland “New Rug.”

[9]  Theydidnot havetheconsent of the awner and on 8 December 1998 he obtained an gjectment
order agang theminthemagidrates court. Theorder wasserved on the occupants but they remained
in occupetion beyond the deate by which they had been ordered to vacate. Mrs Grootboom saysthey
hed nowhere d<e to go: their former Stes in Wallacedene had been filled by others. The eviction
procesdings were renewed in March 1999. The respondents attorneysin this case were gppointed
by the magidtrate to represent them on thereturn day of the provisond order of eviction. Negatiaions
resulted inthe grant of an order requiring the occupantsto vacate New Rugt and authorigng the sheriff
to eviat them and to dismantle and remove any of thar sructures remaning on the land on 19 May
1999. The magidrate d <o directed that the parties and the munidpdity mediateto identify dternative

land for the permanent or temporary occupation of the New Rudt resdents

[10] Themunidpdity hed not been party to the proceedingsbut it had engaged atorneysto monitor
themon its behaf. It is not dear whether the municipality was a party to the settlement and the
agreament to mediate. Nor isit dear whether the eviction wasin accordance with the provisonsof the

Prevention of Illegd Eviction from and Unlawful Occupetion of Land Act, 19 of 1998.° The vdlidity

° Section 4(6) provides:
“If an unlawful occupier has occupied the land in question for less than six months at
the time when the proceedings are initiated, a court may grant an order for eviction if it
isof the opinion that it isjust and equitable to do so, after considering all the relevant
circumstances, including the rights and needs of the elderly, children, disabled persons
and househol ds headed by women.”
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of the eviction order has never been chdlenged and must be accepted as correct. However, no
mediationtook place and on 18 May 1999, at the beginning of the cold, windy and rainy Cape winter,
the respondents were forably evicted a the municipaity’ s expense. This was done prematurdy and
inhumandy: reminiscent of gparthaid-yleevictions Therespondents homeswere bulldozed and burmt
and thair possessons destroyed. Many of the resdents who were nat there could not even sdvege

their persond bdongings

[11]  The respondents went and sheltered on the Wallacedene sports fidd under such temporary
gructuresasthey could muder. Withinawesk thewinter rainssarted and the pladtic sheeting they had
erected afforded scant protection. The next day the repondents’ atorney wrote to the municipdity
describing the intdlerable conditions under which his dients were living and demanded that the
munidpdity meet its conditutiond obligetions and provide temporary accommodetion to the
respondents. The respondents were not satisfied with the regponse of the municipdity*® and launched
an urgent goplication in the High Court on 31 May 1999. Asindicated above, the High Court granted

relief to the respondents and the gppellants now apped againg thet relief.

Section 4(7) provides:

“If an unlawful occupier has occupied the land in question for more than six months at
the time when the proceedings are initiated, a court may grant an order for eviction if it
is of the opinion that it isjust and equitable to do so, after considering all the relevant
circumstances, including, except wheretheland is sold in a sale of execution pursuant
to a mortgage, whether land has been made available or can reasonably be made
available by a municipality or other organ of state or another land owner for the
relocation of the unlawful occupier, and including the rights and needs of the elderly,
children, disabled persons and households headed by women.”

10 The municipality responded on 27 May 1999 stating that it had supplied food and shelter at the

Wallacedene Community Hall to the respondents and that it was approaching Western Cape government

for assistance to resolve the problem. The respondents, however, considered that the Community Hall

provided inadequate shelter asit could only house 80 people.

7
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[12] Inthe remainder of this judgment, | firg outline the reasoning adopted in the High Court
judgment. Condderation isthen given to the right of access to adequate housing in section 26 of the
Conditutionand the proper gpproach to be adopted to the gpplication of that section. Thisisfollowed
by evduation of the housing programme adopted by the dae in the light of the obligations imposed
upon it by section 26. The regpondents dam in terms of the rights of children in section 28 of the
Condiitution is theresfter congdered. Findly, the respondents arguments concearning the conduct of

the gopd lants towards them will be examined.

B. The casein the High Court
[13] Mrs Grootboom and the other respondents gpplied for an order directing the gopdlants

forthwith to provide:

@ adequate basc temporary shdlter or housing to the respondents and their
children pending thar abtaining permanent accommodation;
(i) or basc nutrition, shdlter, hedthcare and socid sarvices to the respondents

who are children. !

The respondents based their daim on two condtitutional provisons.  Frg, on section 26 of the

Conditutionwhich providesthat everyone hastheright of accessto adequate housing. Section 26(2)

u Above n 3 at 280F-G.
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imposes an obligation upon the dete to teke reasonable legidative and other measures to ensure the
progressive redisation of thisright within its avalladle resources. The section is fully consdered later
inthis judgment. The second badis for their daim was section 28(1)(c) of the Condtitution which

provides that children have the right to shdlter.

[14] After conducting an ingoection in loco, Josman AJ ordered that, pending the find
determination of the gpplication, temporary accommodation be provided for those of the respondents
who were children and for one parent of each child who required supervison. Appdlants furnished
comprehensve answering afidavits to demondrate thet the Sate housing programme complied with
thar condtitutiond obligations. On thereturn day, the matter came beforetwojudges: The High Court
judgment consgts of two separate parts: Thefirgt, under the heading “Housing” conddered thedaim

in terms of saction 26 of the Conditution. On this part of the daim the High Court condluded:

“In short [appellants] are faced with a massive shortage in available housing and an
extremely constrained budget. Furthermoreinterms of the pressing demands and scarce
resources [appellants] had implemented a housing programme in an attempt to maximise
available resources to redress the housing shortage. For thisreason it could not be said
that [appellants] had not taken reasonable legidative and other measures within its
available resources to achieve the progressive redlisation of the right to have access to

adequate housing.” 12

The court rgected an argument thet the right of accessto adeguiate housing under section 26 induded

aminimum core entitlement to shdlter in terms of which the Sate was obliged to provide some form of

© Aboven 3 at 285A-B.
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shdter pending implementation of the programme to provide adequate housng. Thissubmissonwas

basad on the provisons of cartain internationd indruments that are discussed later.®

[15] The second part of the judgment addressed the daim of the children for shdlter in terms of
section 28(1)(c). The court reasoned thet the parents bore the primary obligation to provide shdter
for their children, but that section 28(1)(c) imposad an obligation on the dateto provide that shelter if
parents could not. 1t went on to say thet the shdlter to be provided according to this obligetion was a
ggnificantly more rudimentary form of protection from the dements than is provided by a house and

fdls short of adequate housng. The court conduded thet:

“an order which enforces achild sright to shelter should take account of the need of the
child to be accompanied by hisor her parent. Such an approach would be in accordance

with the spirit and purport of section 28 as awhole.”

[16] Intheresult the court ordered asfollows:

“2) It isdeclared, in terms of section 28 of the Constitution that;
@ the applicant children are entitled to be provided with shelter by the
appropriate organ or department of state;
(b) the applicant parents are entitled to be accommodated with their
children in the aforegoing shelter; and
(c) the appropriate organ or department of state is obliged to provide the
gpplicant children, and their accompanying parents, with such shelter

until such time as the parents are able to shelter their own children;

13 The International Covenant on Economic, Socia and Cultural Rights, and the general commentsissued by

the United Nations Committee on Social and Economic Rights.

10
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3 The several respondents are directed to present under oath a report or reports
to this Court as to the implementation of paragraph (2) above within a period of
three months from the date of this order;

@ The applicants shall have a period of one month, after presentation of the
aforegoing report, to deliver their commentary thereon under oath;

5 The respondents shall have afurther period of two weeksto deliver their replies
under oath to the applicants commentary;

(6) There will be no order as to costs of these proceedings up to the date of this
judgment;

) The case is postponed to a date to be fixed by the Registrar for consideration
and determination of the aforesaid report, commentary and replies;

8 The order of Josman AJ dated 4 June 1999 will remain in force until such time
as the further proceedings contemplated by the preceding paragraph have been
completed.”

C. Argument in this Court

[17]  After the goplication for leave to gpped hed been granted by this Court but before argument
hed been filed by any of the parties, the Human Rights Commission and the Community Law Centre
of the Univeraty of the Western Cgpe gpplied to beadmitted asamici curiae. Thet gpplicationwas
granted andtheamici were permitted to present written and oral argument. Mr Budlender of theLegdl
Resources Centre submitted written argument and gppeared on behdf of theamici a thehearing. We
are graeful to him, the Human Rights Commisson and the Community Law Centre for a detailed,

hepful and credtive goproach to the difficult and sendtive issuesinvolved in this case

[18]  Written argument submitted on behdf of the gppelants and the respondents concentrated on

14 Above n 3 at 293H-294C.

11
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the meaning and import of the shelter component and the obligationsimposad upon the Sate by section
28(2)(c). Thewritten argument filed on behdf of theamici sought to broaden theissuesby contending
that dl the respondents, induding those of the adult respondents without children, were entitled to
shdlter by reason of the minimum core obligation incurred by the date in terms of section 26 of the
Condtitution. It was further contended on behdf of theamici that the children’s right to shdlter hed
been induded in saction 28(1)(c) to place the right of children to this minimum core beyond doubt.
Respondents counsd filed further written contentions in which they supported and adopted these

submissons. No objection was taken to the issues having been thus broadened.

D. The relevant constitutional provisions and their justiciability
[19] The key conditutiond provisons a issue in this case are section 26 and section 28(1)(©).

Section 26 provides

“(1)  Everyone hasthe right to have access to adequate housing.

2 The state must take reasonable legidative and other measures, within its
available resources, to achieve the progressive redlisation of this right.

()] No one may be evicted from their home, or have their home demolished, without
an order of court made after considering all the relevant circumstances. No

legidation may permit arbitrary evictions.”

Section 28(1)(c) provides.

“(1)  Every child hastheright -

(©) to basic nutrition, shelter, basic hedth care services and socia

12
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services’.
These rights need to be congdered in the context of the dugter of sodo-economic rights endhrined in

the Condtitution. They entrench the right of accessto land,*® to adequate housing and to hedth care,

food, water and sodid security.® They dso protect therightsof the child*” and theright to education.*®

= Section 25(5) provides:
“The state must take reasonable legislative and other measures, within its available
resources, to foster conditions which enable citizens to gain access to land on an
equitable basis.”

16 Section 27 provides:

“(1) Everyone has the right to have accessto—

(@ health care services, including reproductive health care;

(b) sufficient food and water; and

(c) social security, including, if they are unable to support themselves
and their dependants, appropriate social assistance.

2 The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of each of these
rights.

3 No one may be refused emergency medical treatment.”

1 Section 28 provides:
“(1) Every child hasthe right—

(a) to aname and a nationality from birth;

(b) to family care or parental care, or to appropriate alternative care when
removed from the family environment;

(c) to basic nutrition, shelter, basic health care services and social
services,

(d) to be protected from maltreatment, neglect, abuse or degradation;

(e) to be protected from exploitative labour practices;

Q) not to be required or permitted to perform work or provide services
that—
0] are inappropriate for a person of that child’ s age; or

(ii) place at risk the child's well-being, education, physical or
mental health or spiritual, moral or social development;

(9) not to be detained except as a matter of last resort, in which case, in
addition to therights the child enjoys under sections 12 and 35, the
child may be detained only for the shortest appropriate period of time,
and hasthe right to be—

@) kept separately from detained person over the age of 18
years; and
(i) treated inamanner, and kept in conditions, that take account

of the child’s age;
(h) to have alegal practitioner assigned to the child by the state, and at
state expense, in civil proceedings affecting the child, if substantial
injustice would otherwise result; and

13
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While the judticability of socio-economic rights has been the subject of consderable

jurigorudential and politica debate'® the issue of whether sodio-economic rights are justicidble a dl

in South Africa has been put beyond question by the text of our Condtitution as condrued in the

19

0] not to be used directly in armed conflict, and to be protected
intimes of armed conflict.
2 A child’ sbestinterestsare of paramount importancein every matter concerning
the child.
3 In this section “child” means a person under the age of 18 years.”

Section 29(1) provides:
“(1) Everyone has the right—

(@ to abasic education, including adult basic education, and
(b) to further education, which the state, through reasonable measures,
must make progressively available and accessible.
2 Everyone has the right to receive education in the official language or

languages of their choicein public educationinstitutionswherethat education
is reasonably practicable. In order to ensure the effective access to, and
implementation of, thisright, the state must consider all reasonabl e educational
aternatives, including single medium institutions, taking into account—

(@ equity;
(b practicability; and
(c) the need to redresstheresults of past racially discriminatory lawsand
practices.
3 Everyone has the right to establish and maintain, at their own expense,
independent educational institutions that—
(@ do not discriminate on the basis of race;
(b) are registered with the state; and
(c) maintain standards that are of no inferior to standards at comparable

public educational institutions.”

Haysom* Constitutionalism, Mgjoritarian Democracy and Socio-Economic Rights’ (1992) 8 SA Jour nal of
Human Rightsat 451; Mureinik “ Beyond aCharter of L uxuries; Economic Rightsinthe Constitution” (1992)
8SA Journal of Human Rightsat 464; Davis* The Case Against the I nclusion of Socio-Economic Demands
in aBill of Rights Except as Directive Principles’ (1992) 8 SA Journal of Human Rightsat 475; Liebenberg
“Social and Economic Rights: A Critical Challenge” in Liebenberg (ed) The Constitution of South Africa
from a Gender Perspective (The Community Law Centre at the University of the Western Cape in
association with David Philip Publishers, Cape Town 1995) at 79; Corder et al A Charter For Social Justice:
A contribution to the South African Bill of Rights debate (University of Cape Town, Cape Town 1992) at
18; Scott and Macklem “ Constitutional Ropes of Sand or Justiciable Guarantees? Social Rightsin a New
South African Constitution” (1992) 141 University of Pennsylvania Law Review at 1; DeVilliers* Social and
Economic Rights” invan Wyk, Dugard, DeVilliersand Davis(eds) Rightsand Constitutionalism: The New
South African Legal Order (Juta, Cape Town, 1994) at 599; South African Law Commission Final Report
on Group and Human Rights (Project 58, October 1994) at 179.

14
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Cattificationjudgment.®® During the certification proceedings before this Court, it was contended thet
they werenat judiciabdle and should therefore not have been induded in thetext of the new Conditution.

In reponse to this argument, this Court held:

“[T]hese rights are, at least to some extent, justiciable. As we have stated in the

previous paragraph, many of the civil and politica rights entrenched in the [constitutional

text before this Court for certification in that case] will give rise to smilar budgetary

implications without compromising their justiciability. Thefact that socio-economic rights

will dmost inevitably give rise to such implications does not seem to us to be a bar to

their judticiability. At the very minimum, socio-economic rights can be negetively

protected from improper invasion.”
Socdio-economic rightsare expresdy induded inthe Bill of Rights; they cannot be said to exist on peper
only. Section 7(2) of the Condtitution requires the Sate “to repect, protect, promaote and fulfil the
rightsinthe Bill of Rights’ and the courts are condtitutionaly bound to ensure thet they are protected
and fulfilled. The quedion is therefore not whether socio-economic rights are jusiciable under our
Condtitution, but how to enforcethemin a given case®  Thisis a vary difficult issue which must be
caefully explored on a case-by-case bass. To address the chdlenge raised in the present casg, it is
necessary fird to congder the terms and context of the rlevant condtitutiond provisons and ther
goplication to the drcumdances of thiscase. Although thejudgment of the High Court in favour of the
gopdlants was basad on the right to shelter (section 28(1)(c) of the Condtitution), it is gppropriate to

congder the provisons of section 26 firg so asto fadilitate acontextud eva uation of section 28(1)(c).

20 Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the

Republic of South Africa, 1996 1996 (4) SA 744; 1996 (10) BCLR 1253 (CC) & para 78.

21 Section 38 of the Constitution empowers the Court to grant appropriate relief for the infringement of any

right entrenched in the Bill of Rights.

15
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E Obligations imposed upon the state by section 26

) Approach to interpretation

[21] Likedl the other rights in Chapter 2 of the Contitution (which contains the Bill of Rights),
section 26 must be condrued inits context. The section has been carefully crafted. It containsthree
subsctions: Thefirg confers agenerd right of access to adequate housing. The second esteblishes
and ddimitsthe scope of the positive obligation imposad upon the Sate to promote accessto adequate
housng and hasthree key dements. The dateis obliged: (a) to take reasonable legidative and other
meaaures, (b) within its available resources; (€) to achieve the progressve redisation of this right.

Thesedementsarediscussad later. Thethird subsection provides protection agand arbitrary evictions

[22] Interpretingaright initscontext requiresthe congderation of two typesof context. Ontheone
hend, rights must be understood inthar textua setting. Thiswill require acongderation of Chepter 2
and the Conditutionasawhole. On the other hand, rights mugt dso be understood in their sodd and

higorica context.

[23]  Our Condtitution entrenches both dvil and paliticd rights and sodid and economicrights. All
therightsin our Bill of Rights are inter-rdated and mutudly supporting. There can be no doulot thet
humendignity, freedom and egqudity, the foundationd vauesof our Sodety, are denied thasewho have
no food, dothing or shdlter.  Affording sodo-economic rights to dl people therefore enablesthem to
enjoy the other rights enshrined in Chapter 2. The redisation of these rights is ds0 key to the

advancement of race and gender equdity and the evolution of asoaety in which men and women are

16
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equdly adleto achieve thair full potentid.

[24] The right of access to adequate housng cannot be seen in isolation. There is a dose
rdationship between it and the other socio-economic rights. Sodio-economic rights must dl be reed
together in the setting of the Condlitution assawhole. Thedateisobliged to take postive actionto meet
the neads of those living in extreme conditions of poverty, homdessnessor intolerablehousing. Thar
Interconnectedness needs to be taken into account in interpreting the socio-economic rights, and, in

paticular, in determining whether the Sate has met its obligationsin terms of them.

[25] Rightsaso nesd to beinterpreted and undersood in their sodd and higtoricd context. The
right to be free fromunfair discrimination, for example, must be understood againg our legecy of deep
socid inequdity.?? The context in which the Bill of Rightsis to be interpreted was described by

Chaskdson Pin Soobramoney:

“Welivein asociety in which there are great disparitiesin wedth. Millionsof peopleare
living in deplorable conditions and in great poverty. There is a high level of
unemployment, inadeguate socia security, and many do not have access to clean water
or to adequate health services. These conditions aready existed when the Constitution

was adopted and a commitment to address them, and to transform our society into one

22 See, for example, Brink v Kitshoff NO 1996 (4) SA 197 (CC); 1996 (6) BCLR 752 (CC); Prinsloo v Van der
Linde and Another 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC). For an application of this type of
contextual interpretation, see also Sv Makwanyane and Another 1995 (3) SA 391 (CC), 1995(6) BCLR 665
(CC); Shabalala and Othersv Attorney-General, Transvaal and Another 1996 (1) SA 725 (CC); 1995 (12)
BCLR 1593 (CC).

2 Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (CC) at para
8.

17
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in which there will be human dignity, freedom and equdlity, lies at the heart of our new

consgtitutiona order. For aslong as these conditions continue to exist that aspiration will

have a hollow ring.”%*

Therelevant international law and itsimpact

Duing argument, condderable weight was atached to the vaue of internaiond law in

interpreting section 26 of our Congtitution. Section 39 of the Condgtitutior?® abligesacourt to consider

internationd law as atodl to interpretation of the Bill of Rights In Makwanyane”® Chaskdson P, in

the context of section 35(1) of the interim Condtitution,?” saidk:

“. .. publicinternationa law would include non-binding aswell ashinding law. They may
both be used under the section as tools of interpretation. International agreements and

customary international law accordingly provide a framework within which [the Bill of

24

25

26

27

See also the comments of Mahomed DP in Azanian Peoples Organisation (AZAPO) and Others v
President of the Republic of South Africa and Others1996 (4) SA 671 (CC); 1996 (8) BCLR 1015(CC) at para
43, abeit in adifferent context.

Section 39 of the Constitution provides:
“(1) When interpreting the Bill of Rights, a court, tribunal or forum -

(@ must promote the values that underlie and open and democratic
society based on human dignity, equality and freedom;
(b) must consider international law; and
(c) may consider foreign law.
) When interpreting any legislation, and when developing the common law or

customary law, every court, tribunal or forummust promote the spirit, purport
and objects of the Bill of Rights.

3 The Bill of Rights does not deny the existence of any otherrightsor freedoms
that are recognised or conferred by common law, customary law or legislation,
to the extent that they are consistent with the Bill.”

Sv Makwanyane and Another above n 22 at para 35.

Section 35(1) of the interim Constitution provides:
“In interpreting the provisions of this Chapter a court of law shall promote the values
which underliean open and democratic society based on freedom and equality and shall,
where applicable, have regard to publicinternational aw applicableto the protection of
the rights entrenched in this Chapter, and may have regard to comparable foreign case
law.”
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Rights] can be evaluated and understood, and for that purpose, decisions of tribunas
dedling with comparable instruments, such as the United Nations Committee on Human
Rights, the Inter-American Commission on Human Rights, the Inter-American Court of
Human Rights, the European Commission on Human Rights, and the European Court of
Human Rights, and, in appropriate cases, reports of specialised agencies such as the
International L abour Organisation, may provide guidance asto the correct interpretation
of particular provisions of [the Bill of Rights].” (Footnotes omitted)

The rdevant internationd law can be a guide to interpretation but the weight to be atached to any
paticular principle or rule of internationd law will vary. However, where the rdevant principle of

internationd law binds South Africa® it may be directly gpplicable.

[27] Theamici submitted thet the Internationa Covenant on Economic, Sodid and Culturd Rights
(the Covenant)® is of significance in understanding the positive obligations created by the sodio-

economic rightsin the Condtitution. Article 11.1 of the Covenant provides

“The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing
and housing, and to the continuous improvement of living conditions. The States Parties
will take appropriate stepsto ensure the redlization of thisright, recognizing to this effect

the essential importance of international co-operation based on free consent.”

ThisArtide mugt be reed with Artide 2.1 which provides

“Each State Party to the present Covenant undertakes to take steps, individually and

28 See sections 231-235 of the Constitution which regulate the application of international law in detail.

29 The Covenant was signed by South Africaon 3 October 1994 but has as yet not been ratified.
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through international assistance and co-operation, especialy economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full
redization of the rights recognized in the present Covenant by al appropriate means,
including particularly the adoption of legidative measures.”

[28] The differences between the rdevant provisons of the Covenant and our Condiitution are
sgnificant in determining the extent to which the provisons of the Covenant may be a guide to an
interpretation of section 26. These differences, in o far asthey rdae to housing, are
(@  TheCovenant providesfor aright to adequate housi ngwhile section 26 provides
for theright of access to adequate housng.
(b)  The Covenant obliges states parties to take appropriate steps which mugt indude
legidation while the Condtitution obliges the South African deateto takereasonable

legidative and other measures.

[29] The obligations undertaken by dtates parties to the Covenant are monitored by the United
Nations Committee on Economic, Socid and Culturd Rights(thecommitteg).* Theamici rdied on
the rdevant generd comments issued by the committee concerning the interpretation and goplication
of the Covenant, and argued that these generd comments condtitute a sgnificant guide to the
interpretation of section 26. In particular they argued that in interpreting this section, we should adopt

an goproach amilar to that taken by the committee in paragrgph 10 of generd comment 3 issued in

%0 The committee consists of eighteen independent experts. Its purpose is to assist the United Nations

Economic and Socia Council to carry out itsresponsibilitiesrel ating to theimplementati on of the Covenant.
See Craven The International Covenant on Economic, Social and Cultural Rights (Clarendon, Oxford
1995) at 1 and 42.
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1990, in which the committee found thet Sodo-economic rights contain aminimum core:

“10.  Onthe basis of the extensive experience gained by the Committee, as well as
by the body that preceded it, over a period of more thanadecade of examining
States parties’ reports the Committee is of the view that minimum core
obligationto ensure the satisfaction of, at the very least, minimum essentid levels
of each of the rights is incumbent upon every State party. Thus, for example,
a State party in which any significant number of individuals is deprived of
essential foodstuffs, of essential primary health care, of basic shelter and
housing, or of the most basic forms of education, is prima facie, faling to
discharge its obligations under the Covenant. If the Covenant were to be read
in such away as not to establish such a minimum core obligation, it would be
largely deprived of itsraison d'etre. By the same token, it must be noted that
any assessment as to whether a State has discharged its minimum core
obligation must also take account of resource constraints applying within the
country concerned. Article 2(1) obligates each State party to take the necessary
steps “to the maximum of its available resources’. In order for a State party to
be able to attribute its failure to meet at least its minimum core obligations to a
lack of available resourcesit must demonstrate that every effort has been made
to use all resourcesthat are at its disposition in an effort to satisfy, as a matter

of priority, those minimum obligations”

[30] Itisdear fromthisextract that the committee consdersthat every Sate party isbound to fulfil
a minimum core obligation by enauring the stifaction of a minimum essentid levd of the sodo-
economic rights, induding the right to adequiete housng.  Accordingly, a date in which a Sgnificant
number of individuasis deprived of basic shdter and housing is regarded as prima facie in breach
of its obligations under the Covenant. A date party must demondratethet every effort has been made

to use dl the resources d its disposd to sty the minimum core of the right. However, it isto be
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noted thet the generdl comment does not spedify precisdy whet that minimum coreis.

[31] The concept of minimum core obligation was developed by the committee to destribe the
minimum expected of agatein order to comply with its obligation under the Covenant. It isthe floor
beneath which the conduct of the state must not drop if there is to be compliance with the obligation.
Eachright hasa“minimum essantid levd” that must be stified by the Sates parties The commiittee
deve oped this conoegpt basad on “ extendve experience gained by [it] . . . over aperiod of morethan
adecade of examining States parties reports” The generd comment isbased on reportsfurnished by
the reporting gates and the generd comment is therefore largdly descriptive of how the dates have
complied with their obligationsunder the Covenant. The committee hasdso usad thegenerd comment
“as a means of devdoping a common underganding of the norms by egtablishing a prescriptive
definition.”** Minimum core obligation is determined generdly by having regard to the needs of the
mog vulnerable group that is entitled to the protection of theright in question. It isin this context thet

the conoept of minimum core obligation must be understood ininternationd law.

[32] Itisnot possbleto deerminethe minimum threshold for the progressveredisation of theright
of acoessto adequate housing without firgt identifying the needs and opportunitiesfor the enjoyment of
such aright. Thesewill vary according to factors such asincome, unemployment, avalaaility of land
and povety. The differences between dity and rurd communities will dso determine the nesds and

opportunities for the enjoyment of thisright. Varations ultimatdy depend on the economic and sodd

st Id at 91.
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higory and drcumgtances of acountry. All thisilludrates the complexity of the task of detlermining a
minimum core obligation for the progressive redisation of the right of access to adequate housing
without having the requidite information on the needs and the opportunities for the enjoyment of this
right. The committee developed the conogpt of minimum core over many years of examining reports

by reporting gates This Court does not have comparable information.

[33] Thedagemingion of aminimum core in the context of “the right to have access to adequiate
houang’ presentsdifficult questions. Thisis o because the neadsin the context of accessto adequate
housng are diverse: there are thosewho need land; others need both land and houses, yet others need
finendd assgance. Therearedifficult questionsrdating to the definition of minimum corein the context
of aright to have accessto adequate housing, in particular whether the minimum core obligation should
be defined generdly or with regard to spedific groups of people. Aswill gopear from the discusson
bdow, the red question in terms of our Condtitution is whether the measures taken by the date to
redise the right afforded by section 26 are reasonable. There may be caseswhereit may bepossble
and gppropriate to have regard to the content of aminimum core obligation to determine whether the
meaaures taken by the date are reasonable. However, even if it were gopropriate to do o, it could
not be done unless suffident information is placed before acourt to enadle it to determinethe minimum
corein any given context. Inthis case, we do not have sufficient information to determine whet would
comprisethe minimum core obligationin the context of our Condtitution. Itisnat inany event necessary
to decide whether it is gopropriate for a court to determine in the firgt ingance the minimum core

content of aright.
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il) Analysis of section 26
[34] | consder the meaning and scope of section 26 inits context. [ts provisons are repested for

convenience

“(1)  Everyone hasthe right to have access to adequate housing.
2 The state must take reasonable legidative and other measures, within its
available resources, to achieve the progressive redlisation of this right.
3 No one may be evicted from their home, or have their home demolished, without
an order of court made after considering all the relevant circumstances. No
legidation may permit arbitrary evictions.”
Subsections (1) and (2) are rdated and must be read together. Subsection (1) amsat ddinedting the
scope of theright. It isaright of everyone induding children.  Although the subsection does not
expredy sy 0, thereis, a the vary leadt, a negdtive obligation placed upon the date and dl other
entities and personsto desist from preventing or impairing the right of access to adequate housing.
The negdtive right is further spdlt out in subsaction (3) which prohibits arbitrary evictions. Accessto
housing could aso be promoted if Seps are taken to make the rurd areas of our country more viable

S0 asto limit the inexorable migration of people from rurd to urban aressin search of jobs

[35] Theright ddineated in section 26(1) isaright of “accessto adequate housng” asdisinct from
the right to adequate housng encgpsulated inthe Covenant. Thisdifferenceissagnificant. It recognises

that housing entails more than bricks and mortar. It requires available land, gppropriate services such

%2 See, in this regard, the Certification judgment, above para 20.
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as the provison of water and the removd of sawage and the finandng of dl of these induding the
building of the houseitsdf. For a person to have access to adequate housing dl of these conditions
need to be met: there mugt be land, there must be services, there mugt be adwdling. Accessto land
for the purpose of housngisthereforeinduded in theright of accessto adequate housingin section 26.
A right of access to adequate housng a0 suggeststhat it is not only the state who is responsible for
the provison of houses, but that other agentswithin our sodety, induding individuds themsdves must
be encbled by legidaive and other measuresto provide housng. The date must cregte the conditions
for acoess to adequate housing for people a al economic levels of our sodety. Sate policy deding

with housng mus therefore take account of different economic levelsin our Soaety.

[36] Inthisregard, thereis a difference between the podtion of those who can aford to pay for
housng, even if it is only basc though adequate housing, and those who cannot. For those who can
afford to pay for adequate housing, the Sae sprimary obligation liesin unlocking the system, providing
accessto housng sock and alegidaive framework to fadlitate saf-built housesthrough planning lavs
and accessto finance. Issues of devdopment and sodd wdfare are raised in respect of those who
cannot aford to provide themsalves with housing. State policy needs to address both these groups.
The poor are particularly vulnerable and their needs reguire pecid atention. It isin this context thet
the rdaionship between sections 26 and 27 and the other sodio-economic rightsis most pparent. I
under section 27 the Sate hasin place programmesto provide adequate socid ass ganceto thasewho
are otherwise unable to support themsdves and their dependants, that would berdevant to the date's

obligationsin respect of other socio-economic rights.
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[37] The date's obligation to provide access to adequate housing depends on context, and may
differ from provinceto province, from city to aty, fromrurd to urban areas and from person to person.
Some may need accessto land and no more; some may need acoess to land and building materids
ome may nead accessto finance, somemay need accessto services such aswater, sawage, ectridity
and roads. What might be gppropriate in arurd area where people live together in communities
engaging in ubssence farming may not be gopropriatein an urban areawhere people arelooking for

employment and aplaceto live

[38] Subsection (2) spesksto the postive obligation imposed upon the date. It requiresthe date
to devise a comprehensve and workable plan to meet its obligations in terms of the subsection.
However subsection (2) aso makesit dear that the obligationimposad upon the dateisnot an absolute
or unqudified one. The extent of the date’'s obligation is defined by three key dements that are
conddered sparatdy: () the obligation to “take reasonable legidative and other measures’; (b) “to

achieve the progressive redistion” of the right; and () “within avalladle resources”

Reasonabl e legislative and other measures

[39] Wha condtitutes ressonable legidative and other measures must be determined in the light of

the fact thet the Condtitution creates different soheres of government: nationd government, provinad
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govenmet andlocd government® Thelest of these may, asit doesinthiscase, comprisetwo tiers
The Condtitution alocates powers and functions amongs these different goheres emphasiang their
obligation to co-operate with one another in carrying out thar condtitutiond tasks.  In the case of
housing, it is afunctionshared by both nationd and provincid government.® Locd governments have
animportant obligation to ensure thet servicesare provided in asugtainable manner to the communities
they govern.*® A reasonable programme therefore must dearly alocate responsibilities and tasks to
the different spheres of government and ensure that the gppropriatefinanda and humanresourcesare

avalaile

[40] Thus aco-ordinated Sate housng programme must be a comprehensve one determined by
al three goheres of government in consultation with each other as contemplated by Chepter 3 of the
Condtitution. 1t may dso require framework legidation a netiond leve, amatter we need not consder
further inthiscase asthereis nationd framework legidationinplace. Each gohere of government must
accept reponghility for theimplementation of particular partsof the programme but the netiona sohere
of government must assume responghility for ensuring thet laws, palides, programmes and drategies
are adeguate to meet the date' s section 26 obligations. [n particular, the nationd framework, if there

isone, must be desgned so that these obligations can be met. It should be emphasised that nationa

8 See Chapter 3 of the Constitution.

34 See sections 155(1)(b) and (c) of the Constitution aswell assection 7(1)(b), read with sections 10B and 10C,
of the Local Government Transition Act, 209 of 1993.

® See schedule 4 of the Constitution.

36 See section 152(1)(b), read with sections 152(2) and 153(a).
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government bears an important responghility in relaion to the dlocation of nationd revenue to the
provinces and loca government on an equitable bass®”  Furthermore, nationd and provincid

government must ensure that executive obligations imposed by the housing legidation are met.®

[41] The measures mus establish a coherent public housing programme directed towards the
progressive redlisation of theright of accessto adequate housng withinthedate savailablemeans The
programme must be capable of fadilitating theredisation of theright. The precise contoursand content
of the measuresto be adopted are primarily ametter for thelegidature and the executive. They mus,
however, ensure thet the measures they adopt are reasonable. In any chalenge basad on section 26
inwhich it isargued thet the Sate hasfailed to meet the pogtive obligationsimpasad uponit by section
26(2), the questionwill bewhether thelegidative and other messurestaken by the date arereasonadle.
A court congdering reasonableness will not enquire whether other more desirable or favourable
measures could have been adopted, or whether public money could have been better spent. The
question would be whether the measures that have been adopted are reasonadle. It is necessary to
recognise thet awide range of passible measures could be adopted by the Sateto meet itsobligations.
Many of these would meet the requirement of reesonableness. Once it isshown that themessuresdo

90, thisrequirement ismet.

[42] Thedaeisrequiredtotakereasoneblelegidativeand other measures Legidative measures

37 See section 214 of the Constitution, and, in particular, sections 214(2)(d) and (f).

38 See sections 100, 139 and 155(7) of the Constitution.
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by themsdvesarenat likdy to conditute condiitutiondl compliance. Merelegidaionisnat enough. The
date isobliged to act to achieve theintended result, and the legidative measures will invariably haveto
be supported by appropriate, well-directed policies and programmes implemented by the executive
These palides and programmes must be reasonable both in their conception and their implementation.
The formulaion of a programme is only the fird dage in meding the dae's dbligations The
programme must aso be reasonebly implemented.  An otherwise reasonable programme thet is not

implemented reasonably will not congtitute compliance with the gate s obligaions

[43]  Indetermining whether asat of measuresisreasonable, it will be necessary to congder housng
problemsin thar sodd, economic and hisorica context and to condder the capadity of inditutions
respongble for implementing the programme. The programmemust be baanced and flexibleand meke
gopropriate provisgon for atention to housing crises and to short, medium and long term needs. A
programme that exdudes a gnificant ssgment of sodiety cannot be said to bereasoneble. Conditions

do not remain datic and therefore the programme will reguire continuous review.

[44] Reasonabdleness mugt dso be understood in the context of the Bill of Rightsasawhole The
right of access to adequate housing is entrenched because we vaue human beings and want to ensure
thet they areafforded their basc humannesds. A sodety mugt seek to ensurethet the basic necessities
of lifeare provided to dl if it isto be asodety bassd on human dignity, freedom and equdity. To be
reasonable, measures cannat leave out of account the degree and extent of the denid of theright they

endeavour to redise. Those whose neads are the most urgent and whose ity to enjoy dl rights
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thereforeismaodt in peril, must nat beignored by the measuresaimed a achieving redisation of theright.
It may not be sufficient to meet the test of reasonableness to show thet the measures are capable of
achievingadatidica advancein theredisation of theright. Furthermore, the Congtitution requiresthet
everyone must be treated with care and concern.  If the meesures, though datidicaly successul, fall
to respond to the needs of those most desperate, they may not passthe test.

Progressive realisation of theright

[45] The extent and content of the obligation consst in what must be achieved, that is, “the
progressive redisation of thisright.” It links subsections (1) and (2) by meking it quite dear thet the
right referred to isthe right of access to adequate housing. The term “progressive redisation” shows
that it was contemplated thet the right could not be redised immediatdy. But the god of the
Conditution is that the badc needs of dl in our society be effectively met and the requirement of
progressive redisation means that the state mug take steps to achieve this god. It means that
accesshility should be progressivedy fadilitated: legd, adminigrative, operationd and finandd hurdles
should be examined and, where possible, lowered over time. Housing must be made more accessble
not only to alarger number of people but to awider range of people astime progresses. The phrase
is taken from internationd law and Artide 2.1 of the Covenant in particular.® The committee hes

hdpfully andysad this requirement in the context of housaing asfallows

“Nevertheless, the fact that realization over time, or in other words progressively, is
foreseen under the Covenant should not be misinterpreted as depriving the obligation of
al meaningful content. It ison the one hand a necessary flexibility device, reflecting the

redlities of the rea world and the difficulties involved for any country in ensuring full

9 Thetext of Article 2.1 appears at para 27 above.
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redlization of economic, socia and cultura rights. On the other hand, the phrase must
be read in the light of the overal objective, indeed the raison d’ étre, of the Covenant
which is to establish clear obligations for States parties in respect of the full realization
of the rights in question. It thus imposes an obligation to move as expeditioudy and
effectively as possible towards that goal. Moreover, any deliberately retrogressive
measures in that regard would require the most careful consideration and would need to
be fully judtified by referenceto the totality of the rights provided for in the Covenant and

in the context of the full use of the maximum available resources.”*°

Although the committeg s andlysisisintended to explain the scope of Sates parties: obligations under
the Covenart, it isaso hdpful in plumbing the meaning of “progressiveredisation” inthe context of our
Condtitution. The meaning ascribed to the phrase isin harmony with the context in which the phrase
isused in our Condtitution and there is no reason not to accept thet it bears the same meaning in the

Condtitution as in the document from which it was So dearly derived.

Within available resources

[46] Thethird defining aspect of the obligation to take the requisite meesuresis thet the obligation
does nat require the date to do more then its avallable resources parmit. This means that both the
content of the obligation in rdlaion to the rate a whichit is achieved as well as the reasonableness of
the measures employed to achieve the result are governed by the availability of resources. Section 26
does not expect more of the date then is achievable within its avalladle resources. As Chaskdson P

sadin Soobramoney:*

40 Para9 of general comment 3, 1990.

4l Seen 23 above at para1l.
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“What is apparent from these provisions is that the obligations imposed on the State by
ss 26 and 27 in regard to access to housing, hedlth care, food, water, and social security
are dependent upon the resources available for such purposes, and that the corresponding
rights themselves are limited by reason of the lack of resources. Given this lack of
resources and the significant demands on them that have aready been referred to, an
unqualified obligation to meet these needs would not presently be capable of being
fulfilled.”

There is a bdance between god and means. The measures must be cdculated to atain the god
expeditioudy and effectivey but the avallaility of resourcesis animportant factor in determining whet

iSreasonable

F. Description and evaluation of the state housing programme

[47] Insupport of their contention thet they had complied with the obligation impased upon them
by section 26, the gopdlants placed evidence before this Court of the legidative and other meesures
they had adopted. Thereisin place both nationd and provincid legidation concerned with housing.*2
It was explained that in 1994 the Sate inherited fragmented housing arrangements which involved
thirteen gatutory housing funds, seven ministries and housing departments, more than twenty subsdy
sydems and more then Sixty nationd and regiond paradtatds operating on aracid bass. These have
beenraiondisad. Thenationd Housng Act providesaframework which etablishestheresponshilities

and functions of each gohere of government with regard to housng. The regponghility for

42 Examples of important legislationinthisfield includethe Housing Act, 107 of 1997; the Housing Consumers

Protection Measures Act, 95 of 1998; the Prevention of Illegal Eviction from and Unlawful Occupation of
Land Act, 19 of 1998; the Development Facilitation Act, 67 of 1995; and the Western Cape Housing
Development Act, 6 of 1999.
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implementation is generdly given to the provinces Provinces in turn have assgned cartan
implementation functionsto loca government sructuresinmany cases All spheresof government are
inimetdy invalved in housing ddivery and the budget dlocated by nationd government gppearsto be
subdantid. Thereis a sngle housng palicy and a subgdy system that targets low-income earners
regardless of race. The White Pgper on Housing ams to dahilise the housng environment, establish
inditutional arangements, protect consumers raiondiseinditutiond capadity withinasudainablelong-
term framework, fadlitate the gpeedy rdease and sarvicing of land and co-ordinate and integrate the
public ssctor investment in housing. Inaddition, various schemes are in place involving public/private

partnerships aimed a ensuring thet housing provison is effectivdy financed.

[48] “Housng devdopment” isdefinedin section 1 of the Housang Act as

“the establishment and maintenance of habitable, stable and sustainable public and private
residential environments to ensure viable households and communitiesin areas alowing
convenient access to economic opportunities, and to heath, educational and socia
amenities in which all citizens and permanent residents of the Republic will, on a
progressive basis, have access to—

@ permanent residential structures with secure tenure, ensuring internal and

externa privacy and providing adequate protection against the e ements; and

(b) potable water, adequate sanitary facilities and domestic energy supply . . ."

“Housng devdopment proect” is defined as “aty plan to underteke housng devdopment as

contemplated in any nationdl housing programme.”

[49]  Section 2(2) of the Act sets ot the generdl prindipleshinding on nationdl, provindid and local
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pheresof government. | st out those prindplesaretha materid to the determination of thiscase. Alll

levels of government must:

“(@  give priority to the needs of the poor in respect of housing development;
(b) consult meaningfully with individuals and communities affected by housing
devel opment;
(c) ensure that housing development—
() provides aswide achoice of housing and tenure options asis reasonably
possible;
@i is economicaly, fiscaly, socidly and financiadly affordable and
sustainable;
(iii) is based on integrated development planning; and
(iv) is administered in atransparent, accountable and equitable manner, and

upholds the practice of good governance;

(e promote—
() education and consumer protection in respect of housing development;
@i conditions in which everyone meets their obligations in respect of
housing development;
(iii) the establishment, development and maintenance of socialy and
economicaly viable communities and of safe and hedthy living
conditions to ensure the eimination and prevention of dums and Sum

conditions,

(iX) the provision of community and recreationa facilities in residentia
areas;

()] take due cognisance of the impact of housing development on the environment;

(h) in the administration of any matter relaing to housing development—
() respect, protect, promote and fulfil the rights in the Bill of Rights in
Chapter 2 of the Congtitution;
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(i) observe and adhere to the principles of co-operative government and
intergovernmenta relations referred to in section 41 (1) of the
Condtitution; and

(i) comply with al other applicable provisons of the Congtitution.”

[50] Over and above thexe generd principles, the Act sets out the functions of the nationd,
provindd and locd government inrdaion to housing. Thefunctionsof nationd government are st out

insection 3 of the Act.* Thefunction of provindd governmentsare set out in saction 7 of the At and

Section 3 provides:

“(1) The national government acting through the Minister must, after consultation
with every MEC and the national organisation representing municipalities as
contemplated in section 163 (a) of the Constitution, establish and facilitate a
sustainable national housing development process.

2 For the purposes of subsection (1) the Minister must—

(@ determine national policy, including national normsand standards, in
respect of housing development;

(b) set broad national housing delivery goals and facilitate the setting of
provincial and, whereappropriate, local government housing delivery
goalsin support thereof;

(c) monitor the performance of the national government and, in
co-operation with every MEC, the performance of provincia and local
governments against housing delivery goals and budgetary goals;

(d) assist provinces to develop the administrative capacity required for
the effective exercise of their powers and performance of their duties
in respect of housing development;

(e) support and strengthen the capacity of municipalitiesto managetheir
own affairs, to exercise their powers and perform their duties in
respect of housing development;

® promote consultation on matters regarding housing development
between the national government and representatives of —
@) civil society;
(ii) the sectors and subsectors supplying or financing housing
goods or services;
(iii) provincial and local governments; and
(iv) any other stakeholder in housing development;
(9) promote effective communicationin respect of housing development.
3) For the purposes of subsection (2) (a) 'national norms and standards' includes
norms and standardsin respect of permanent residential structures, but are not
limited thereto.

4 For the purposes of performing the dutiesimposed by subsections (1) and (2)
the Minister may—
(a) establish anational institutional and funding framework for housing
development;
(b) negotiate for the national apportionment of the state budget for
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the functions of municipdities are st out in section 9 of the Act.* The responsihilities of locd

housing devel opment;

(c) prepare and maintain amulti-year national planin respect of housing
development;
(d) allocate funds for national housing programmes to provincial

governments, including funds for national housing programmes
administered by municipalitiesin terms of section 10;

(e) allocate funds for national facilitative programmes for housing
development;

® obtain fundsfor land acquisition, infrastructure devel opment, housing
provision and end-user finance;

(9) institute and finance national housing programmes,

(h) establish and finance national institutions for the purposes of
housing development, and supervise the execution of their mandate;

0] evaluate the performance of the housing sector against set goalsand
equitableness and effectiveness requirements; and

@) take any steps reasonably necessary to—
0] create an environment conduciveto enabling provincial and

local governments, the private sector, communities and
individuals to achieve their respective goals in respect of
housing development; and

(ii) promote the effective functioning of the housing market.

Section 7 provides:

“(1) Every provincial government must, after consultation with the provincial
organi sations representing municipalities as contempl ated i n section 163 (a) of
the Constitution, do everything in its power to promote and facilitate the
provision of adequate housing inits province within the framework of national
housing policy.

2 For the purposes of subsection (1) every provincial government must—
(@ determine provincial policy in respect of housing development;
(b) promote the adoption of provincial legislation to ensure effective
housing delivery;
(c) take all reasonabl e and necessary stepsto support and strengthen the

capacity of municipalities to effectively exercise their powers and
perform their dutiesin respect of housing development;

(d) co-ordinate housing development in the province;

(e) take all reasonable and necessary steps to support municipalitiesin
the exercise of their powers and the performance of their dutiesin
respect of housing development;

® when amunicipality cannot or does not perform a duty imposed by
this Act, interveneby taking any appropriate stepsin accordancewith
section 139 of the Constitution to ensure the performance of such
duty; and

(9) prepare and maintain a multi-year plan in respect of the execution in
the province of every national housing programme and every
provincial housing programme, which is consistent with national
housing policy and section 3(2) (b), inaccordancewiththeguidelines
that the Minister approves for the financing of such a plan with
money from the Fund.
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Section 9 provides:

Every municipality must, as part of the municipality's process of integrated
development planning, take all reasonable and necessary steps within the
framework of national and provincial housing legislation and policy to—

@

(b)
(©
(d)
(®
)
(9

(h)
@

(b)

@

ensure that—

0] the inhabitants of its area of jurisdiction have access to
adequate housing on a progressive basis;

(i) conditions not conducive to the health and safety of the
inhabitants of its area of jurisdiction are prevented or
removed;

(iii) services in respect of water, sanitation, electricity, roads,

stormwater drainage and transport are provided in amanner
which iseconomically efficient;

set housing delivery goalsin respect of itsarea of jurisdiction;

identify and designate land for housing devel opment;

create and maintain a public environment conducive to housing

development which isfinancially and socially viable;

promote the resolution of conflicts arising in the housing

development process,

initiate plan, co-ordinate, facilitate, promote and enable appropriate

housing development in its area of jurisdiction;

provide bulk engineering services, and revenue generating services

in so far as such services are not provided by specialist utility

suppliers; and

plan and manage land use and devel opment.

Any municipality may participatein anational housing programmein

accordance with the rules applicabl e to such programme by-

0] promoting a housing development project by a devel oper;

(ii) subject to paragraph (b), acting as developer in respect of
the planning and execution of a housing development
project on the basis of full pricing for cost and risk;

(iii) entering into a joint venture contract with a developer in
respect of a housing development project;

(iv) establishing a separate businessentity to executeahousing
development project;

(v) administering any national housing programmein respect of
its area of jurisdiction in accordance with section 10;
(vi) facilitating and supporting the participation of other role

playersin the housing development process.

If amunicipality hasbeen accredited under section 10 (2) to administer
national housing programmes in terms of which a housing
development project isbeing planned and executed, such municipality
may not act as developer, unless such project has been approved by
the relevant provincial housing development board.

A municipality may by noticeinthe Provincial Gazette expropriateany
land required by it for the purposes of housing development interms
of any national housing programme, if—

@) it is unable to purchase the land on reasonable terms
through negotiation with the owner thereof;
(ii) it has obtained the permission of the MEC to expropriate

such land before the notice of expropriation is published in
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government in the Cgpe Metro, and in particular the rdationship between metropolitan government on
the onehand and municpd government on the other, have been regulated by an agreement entered into

between the Cape Metro and the municipdities within its jurisdiction.

[51] It emergesfrom the generd principles read together with the functions of nationd, provinad
and locd government thet the concept of housing devel opment asdefined iscentrd tothe Act. Housing
devel opment, as defined, seeksto provide atizens and permanent resdentswith accessto permanent
resdential Sructures with secure tenureensuring internd and externd privacy and to provide adequate
protectionagaing thedements. What ismore, it endeavoursto ensure convenient accessto economic
opportunitiesand to hedlth, educationd and socid amenities All the palicy documentsbeforethe Court

are pogtulated on the need for housing deve opment asdefined. Thisisthe central thrugt of the housing

development palicy.

the Provincial Gazette; and

(iii) such notice of expropriation is published within six months
of the date on which the permission of the MEC was
granted.

(b) Sections 1, 6to 15 and 18 to 23 of the Expropriation Act, 1975 (Act No
63 0f 1975), apply, with the changesreguired by the context, in respect
of theexpropriation of land by amunicipality in termsof paragraph (a),
and any reference in any of those sections—

@) to the “Minister” and the “ State” must be construed as a
reference to the chief executive officer of the relevant
municipality and the relevant municipality, respectively;

(i) to “section 2" must be construed as a reference to this
subsection; and
(iii) to “this Act” must be construed as areferencetothisAct.”

4 The agreement isentitled “ Agreement in respect of the allocation of powers, duties and functions entered

into between Cape Metropolitan Council and The Metropolitan Local Councils of Cape Town, Eastern,
Heidelberg, Northern, Southern, Tygerberg.” This agreement was entered into on 30 September 1996 in
accordance with the provisions of the Cape Metropolitan Further Enactment, the Cape Metropolitan
Negotiating Forum Agreement and the Local Government Transition Act.
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[52] Theddinition of housng devdopment aswell asthe generd prindplesthat are set out do not
contemplate the provison of housng thet fdlsshort of the definition of housing devdlopmentinthe Act.
Inother wordsthereisno express provison to facilitate accessto temporary rdief for peoplewho have
no access to land, no roof over thar heeds, for people who areliving in intolerable conditions and for
peoplewho arein crigs because of naturd disasters such asfloods and fires, or because their homes
are under threet of demalition. These are peoplein desperate nead. Thar immediate need can bemet
by rdief short of housng which fulfils the requisite sandards of durability, habitability and stebility

encompasd by the definition of housng development inthe Act.

[53] What has been donein execution of this programmeisamgor achievement. Large sums of
money have been spent and a significant number of houses has been hilt*” Condderable thought,
energy, resources and expertise have been and continue to be devoted to the process of effective
housng ddivary. Itisaprogrammethat isamed a achieving the progressve redisation of theright of

access to adeguate housing.

[54] A quesionthat neverthdessmus beanswered iswhether the measures adopted arereesonable
within the meaning of saction 26 of the Conditution.  Allocation of reponghilities and functions hes
been coherently and comprehensvely addressed.  The programme is not hgphazard but represents a

sysdemdic responseto apressng sodd need. |t takesaccount of the housing shortagein South Africa

ar Some 362 160 houses were built or under construction between March 1994 and September 1997, whilean
overall total of some 637 190 subsidies had been allocated for projects in various stages of planning or
development by October 1997.
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by saeking to build a large number of homes for those in nead of better housng.  The programme

goplies throughout South Africa and dthough there have been difficulties of implementation in some

aress, the evidence suggests that the date is actively saeking to combet these difficulties

[55] Legidaive messures have been taken at both the nationd and provindd levels Aswe have
seen, a the ndiond leve the Housng Act sets out the generd principles goplicable to housing
development, defines the functions of the three spheres of government and addresses the financing of
housng devdopment. It thus provides alegiddive framework within which the ddivery of housesis
to take place nationdly. At theprovindd levd thereisthe Western Cape Housng Devd opment Adt,
1999. This datute o setsout the generd prinaples goplicable to housng devd opment; the role of
the provindd government; the role of loca government; and other matters rdaing to housng
devdopment. Thus like the Housng Adt, this Satute provides a legidative framework within which
housng devel opment a provindd leve will take place. All of the messures described form part of the

netionwide housing programme.

[56] ThisCourt mus decide whether the nationwide housng programme is sUfficently flexible to
respond to those in desperate need in our Soaety and to cater gppropriatdy for immediate and short-
termrequirements. Thismust be donein the context of the scope of the housing problem that must be
addressed. This caseis concerned with the Stuation in the Cgpe Metro and the muniapdlity and the

adrcumgances thet prevaled there are therefore presented.
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[57] Thehousng shortagein the Cape Meroisacute. About 206 000 housing units are required
and up to 25 000 housing opportunities are required in Oogtenberg itsdf. Shack countsin the Cape
Metroin generd and in the area.of the municipdity in particular reved aninordinate problem. 28 300
shacks were counted in the Cgpe Metro in January 1993. This number had grown to 59 854 in 1996
and to 72 140 by 1998. Shacksinthisareaincreased by 111 percent during the period 1993 to 1996
and by 21 percent from then until 1998. There were 2121 shacksin the area of the municipdity in
1993, 5701 (an increase of 168 percent) in 1996 and 7546 (an increase of 32 percent) in 1998. These

arethe reaults of asudy commissioned by the Cape Metro.

[58] Thesudy condudesthat themunidpdity “isthemost ariticd locd authority intermsof informal
sdtlement shack growth & this point in time”, this despite the fact thet, according to an affidavit by a
representative of the muniapdity, 10 577 houses hed been completed by 1997. The scope of the
problemis perhaps most sharply illugtrated by this about 22 000 houses are built in the Western Cepe
eachyear whiledemand growsa arate of 20 000 family unitsper year. Thebacklogisthereforelikdy
to be reduced, resources permitting and, onthebads of thefiguresin thissudy, only by 2 000 houses

ayed.

[59] The housng Studion is desparate. The problem is compounded by rampant unemployment
and poverty. Aswas pointed out erlier in this judgment, a quarter of the householdsin Walacedene
hed no income a dl, and more than two-thirds earned less than R500-00 per month during 1997. As

dated above, many of the families living in Wallacedene are living in intdlerdble conditions In some
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cas=s, thair shacks are parmanently flooded during the winter rains, othersare severdly overcrowded
and someare pariloudy doseto busy roads Thereisno suggestion thet Walacedeneisunusud inthis

respect. It isthese conditions which ultimately forced the repondents to leave thar homesthere

[60] The Cape Metro has redisad that this desperate Stuation requires government action thet is
different in nature from that encompassed by the housing development palicy desribed earlier inthis
judgment. It drafted aprogramme (the Cgpoe Metroland programme) in June 1999, some months after

the respondents had been evicted. It wrote:

“From the above, it is seen that there is a complete mismatch between demand and

supply in the housing sector, resulting in acrisisin housing delivery.

However, the existing housing situation cannot just be accepted, as there are many
familieslivingin crigsconditions, or dternatively, there are Situationsin the [Cape Metro]
where local authorities need to undertake legal proceedings (evictions) in order to
adminigter and implement housing projects. A new housing programme needed [sic] to
cater for the crisis housing conditions in the [Cape Metro]. The proposed programme
iscaled an ‘ Accelerated Managed Land Settlement Programme’.”

Later in the document, the programmeis briefly described asfollows

“The Accelerated Managed Land Settlement Programme (AMSLP) can therefore be
described astherapid release of land for familiesin crisis, with the progressive provision

of services.

This programme should benefit those familiesin Situations of crisis. The programme does

not offer any benefits to queue jumpers, as it is the Metropolitan Loca Council who
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determines when the progressive upgrading of services will be taken.

The Accelerated Managed Land Settlement Programme (AMSLP) includes the
identification and purchase of land, planning, identification of the beneficiaries, township
approva, pegging of the erven, condruction of basic services, resettlement and the

transfer of land to the beneficiaries.”

We were informed by counsd during the hearing that dthough this programmewas not inforce a the

time these proceadings were commenced, it has now been adopted and is being implemented.

[61] TheCgoeMetroland programmewasformulated by the Cgpoe Metro specificdly “to assis the
metropalitan locd coundils to manege the settlement of familiesin crigs”  Important fegtures of this
programme are its recognition of (i) the absence of provison for people living in crids conditions; (i)
the unacogptehiility of having familiesliving in arissconditions; (i) the conssquent risk of land invasions;
and (iv) the ggp between the supply and demand of housing resuiting inaddivery aiss Cruaadly, the
programme acknowledges that its benefidaries are familieswho are to be evicted, thosewho aeina
crigs gtuation in an exiding areasuch asin afloodHine, familieslocated on drategic land and families
from backyard shacks or on the waiting lig who are in arigs Stuaions. Its primary objective isthe

rgpid rdlease of land for these familiesin crigs with servicesto be upgraded progressively.

[62] Indevigngitsprogramme the Cgoe Mero sad the fallowing:

“Local government, by virtue of the powers and functions granted to it by national and
provincia legidation and policy, needsto initiate, facilitate and develop housing projects.

Part of thisroleisaso the identification of vacant land for housing. There are currently
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a few programmes that are available to finance housing projects, for example, the
project-linked subsidy, institutional subsidy and CMIP. None of these programmes deal
directly with crisis stuations in the housing field. The Accelerated Managed Land
Settlement Programme (AML SP) can therefore be described asthe rapid release of land

for familiesin crids, with the progressive provision of services.”

[63] Section26 requiresthat thelegidativeand other measures adopted by the Sate arereasonable.
To determine whether the nationwide housing programme as goplied in the Cape Mero isreasoneble
within the meaning the section, one must congder whether the absence of a component catering for
those in desperate nead is ressonable in the drcumdtances. It is common cause that, except for the
Cape Metro land programme, there is no provigon in the nationwide housing programme as goplied

within the Cape Metro for people in desperate need.

[64] Counsd for the gopdlants supported the nationwide housing programme and ressted the nation
that provison of rdief for people in desperatie need was gppropriateinit. Counsd aso submitted thet
section 26 did not require the provison of thisrdief.  Indeed, the contention was that provison for
people in desperate nesd would detract Sgnificantly from integrated housing devel opment as defined
intheAct. Thehousng devdopment policy asst outinthe Actisinitsdlf laudable. 1t hasmedium and
long term objectives thet cannot be ariticised. But the question is whether ahousing programme thet
leaves out of account the immediate amelioration of the drcumstances of those in arig's can medt the

test of reasonableness established by the section.

[65] Theabsenceaf thiscomponent may have been acogptableif the nationwide housing programme
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would result in fordable houses for mogt people within areasonably short time. However the scale

of the problem is such that this Imply cannot hgppen.  Each individud housing project could be
expected totakeyearsand the provison of housesfor dl intheareaof themunicpaity andinthe Cape
Metro is likely to take along time indeed. The desperate will be consgned to thearr fate for the
foresaeable future unless some temporary measures exis asanintegrd part of the nationwide housing
programme. Housng authoritiesare understandably unableto say when housing will becomeavallable
to these desperate people. The reault is that people in desperate need are I eft without any form of
assgancewith no endingght. Not only are the immediate crises not met. The conssquent pressure
on exiging settlements inevitably results in land invesons by the desperate thereby frudrating the
atainment of the medium and long term olyjectives of the nationwide housing programme. Thet isone

of the main reesons why the Cgpe Metro land programme was adopted.

[66] Thenaiond government bearstheoverdl responghility for ensuring that the sate complieswith
the obligations imposad upon it by section 26.  The nationwide housing programme fdls short of
obligations impasad upon nationd government to the extent thet it fail sto recognise that the state must
provide for relief for thosein desperate nead. They are not to beignored in the interests of an overdl
programme focussed on medium and long-term objectives. Itisessentid that areasonable part of the
netiondl housing budget be devoted to this, but the precise dlocation is for netiond government to

decide in thefirs indance.

[67] Thiscaseisconcerned with the Cape Metro and the muniapdity. Theformer hasredised that
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this nead has nat been fulfilled and has put in place its land programme in an effort to fulfil it. This

programme, on the face of it, meats the abligation which the Sate has towards people in the podition
of therespondentsin the Cape Metro. Indeed, theami cus acogpted that this programme“would cater
precisgly for the needs of people such as the repondents, and, in an gppropriate and sudanable
manner.” However, aswith legidative messures theexigience of the programmeisadarting point only.
What remainsistheimplementation of the programme by taking dl reasoneble Sepsthat are necessary
tointiteand sudanit. And it must be implemented with due regard to the urgency of the Stugtions

it isintended to address.

[68] Effedtiveimplementation requiresat leest adequate budgetary support by nationd government.
This, in turn, requires recognition of the obligation to meet immediate neads in the nationwide housng
programme. Recognition of such nesdsin the nationwide housng programmerequiresit to plan, budget
and monitor the fulfilment of immediate nesds and the management of arises. Thismugt ensurethet a
sgnificant number of desperate peoplein nead are dforded rdief, though not dl of themnesd receive
it immediady. Such planning too will require proper co-operation between the different spheres of

governmen.

[69] In conduson it has been edablished in this case that as of the date of the launch of this
goplication, the date was not meting the obligation impasad upon it by section 26(2) of the
Condtitution in the area of the Cape Metro. In particular, the programmes adopted by the Sate fdl

short of the requirements of section 26(2) in thet no provison was mede for relief to the categories of
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people in desperate need identified earlier. | come later to the order that should flow from this

condusion.

G. Section 28(1)(c) and theright to shelter

[70] The judgment of the High Court amounts to this (a) section 28(1)(c) obliges the date to
providerudimentary shdlter to children and thair parentson demand if parentsare uncbleto shdter their
children; (b) this obligation exigtsindependently of and in addition to the obligation to take ressonable
legdative and other measures in terms of section 26; and (€) the date is bound to provide this
rudimentary shdlter irrespective of the availability of resources On this reasoning, parents with thar
children have two diginct rights: the right of access to adequate housing in terms of section 26 aswal

asaright to dam shdter on demand in terms of section 28(1)(c).

[71]  This reasoning produces an anomaous result. People who have children have a direct and
enforcegble right to housing under section 28(1)(c), while otherswho have none or whose children are
adult are nat entitled to housing under that saction, no matter how old, disabled or otherwise deserving
they may be. The carefully congtructed condtitutiond scheme for progressive redisation of socio-
economic rights would meke little senseif it could be trumpedin every case by therightsof childrento
get shdter from the Sate on demand. Moreover, thereisan obviousdanger. Children could become

Sepping sonesto housing for thar parentsingead of being valued for who they are.

[72] Therespondentsandtheamici insupporting thejudgment of the High Court draw adidtinction
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between housing on the one hand and shelter on the other. They contend that shdlter is an atenuated

form of housng and that the dae is dbliged to provide shdter to dl children on demand. The
respondents and the amici emphadse that the right of children to shdlter is unqudified and that, the
“reasonable measures’ quidification embodied in sections 25(5) 26, 27 and 29 are markedly absent in
relaionto section 28(1)(c). Theagppdlantsdisagree and criticisethe respondents’ definition of sheter
on the badsthat it concavesshdter intermsthat limit it to ameterid object. They contend thet shelter
iIsmorethan just that, but defineit asaningditution condructed by the saein which children arehoused

away from thar parents

[73] | cannot accept that the Congtitution draws any red distinction between housng on the one
hend and Shdter on the other, and that Shdter isarudimentary form of housng. Housng and shdlter
are raed concepts and one of theams of housng isto provide physcd shdter. But shdterisnot a
commodity sparate from housng. There is no doubt thet dl shelter represents protection from the
dements and possbly even from danger.  There are a range of ways in which shdter may be
condlituted: shelter may be ineffective or rudimentary a the one extreme and very effective and even
ided & the other. The concept of shdter in section 28(1)(c) is not qudified by any requirement that
it should be“basic” shdlter. It followsthat the Contitution doesnot limit the concept of shelter tobasic
shdter done. The conoept of shdlter in section 28 (1)(c) embraces shdter in dl its manifestations.
However, it does not follow thet the Conditution obliges the date to provide shelter & the most

effective or the mog rudimentary leved to children in the company of ther parents
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[74] Theobligation created by section 28(1)(c) can properly be ascartained only in the context of
the rightsand, in particular, the obligations created by sections 25(5), 26 and 27 of the Condtitution.*®
Each of these sections expresdy obliges the Sate to take reasonable legidative and other measures
within its available resources, to achieve the rightswith which they are concerned.®®  Section 28(1)(c)
cregtes theright of children to bagic nutrition, shelter, basic hedth care sarvices and sodd services.
Thereis anevident overlgp between the rights crested by sections 26 and 27 and those conferred on
childrenby section 28. Apart fromthisoverlgp, the section 26 and 27 rightsare conferred on everyone
induding children while section 28, on its face, accords rights to children done. This overlgp is not
conggent with the notion that section 28(1)(c) creetes separate and independent rightsfor childrenand

thelr parents

[75] The extent of the Sate obligation mugt dso be interpreted in the light of the internationd
obligations hbinding upon South Africa The United Nations Convention on the Rights of the Child,
raified by South Africain 1995, seeksto impose obligations upon Sate partiesto ensure thet therights
of childrenintheir countriesare properly protected. Section 28isoneof the mechanismsto meet these
obligations. It requires the date to take Sepsto ensurethat children’ srightsare obsarved. Inthefirg
ingtance, the date does 0 by ensuring that there are legd obligations to compd parents to fulfil thar

responghilitiesin rdation to ther children. Hence, legidation and the common law impose obligations

These sections are set out in para 19 of thisjudgment.
49 Section 25(5) mandates the state to foster conditions which enables citizensto gain land on an equitable
basis; section 26(2) isconcerned with theright to access to adequate housing; section 27(2) with theright
to accessto health care services, sufficient food and water and social security including appropriate social
assistance if people are unable to support themselves and their dependants.
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upon parentsto care for their children. The Sate ranforcesthe obsarvance of these obligationsby the

useof dvil and aimind law aswdl as sodd wdfare programmes

[76] Section 28(1)(c) must beread in this context. Subsections 28(1)(b) and (c) provide:

“Every child has the right —
(b) tofamily care or parental care, or to appropriate alternative care when removed
from the family environment;

(c) to basic nutrition, shelter, basic hedlth care services and social services'.

They mugt be read together. They ensure that children are properly cared for by their parents or
families, and that they recaive gopropriate dterndive care in the absence of parentd or family care
The section encgpaulaes the conception of the scope of carethat children should recaivein our SOGiety.
Subsection (1)(b) definesthase respongblefor giving carewhile subsection (1)(C) ligts various aspects

of the care etitlement.

[77] It followsfrom subsection 1(b) thet the Conditution contemplates thet achild hastheright to
parentd or family careinthefirg place, and theright to dternative gopropriate care only wherethet is
lacking. Through legidation and the common law, the obligation to provide shdlter in subsaction (1)(c)
isimposed primarily on the parents or family and only dternatively onthe date. The date thusincurs
the obligation to provide shdter to those children, for example, who are removed from their families
It follows that section 28(1)(c) does not cregte any primary State obligation to provide shelter on

demand to parents and their children if children are baing cared for by their parents or families.
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[78] Thisdoesnot meen, however, thet the dateincurs no obligation in rdlaion to childrenwho are
bang cared for by ther parents or families  In the firg place, the Sate must provide the legd and
adminigraive infragiructure necessary to ensurethat children are accorded the protection contemplated
by section 28. This obligation would normdly be fulfilled by passng laws and credling enforcement
mechaniams for the maintenance of children, thar protection from matrestment, abuse, neglect or
degradation,* and the prevention of other forms of abuse of children mentioned in section 28. In
addition, the gate is reguired to fulfil its obligations to provide families with accessto land in terms of
section 25, access to adequiate housing in terms of section 26 as well as access to hedlth care, food,
water and sodd security intermsof section 27. 1t follows from this judgment thet sections 25 and 27
reguire the state to provide access on a programmetic and coordinated bads, subject to avallable
resources. Oneof thewaysin which the sate would mest its section 27 obligationswould be through
asodd wdfare programme providing mantenance grants and other materid assstance to familiesin

need in defined crcumstances.

[79] Itwasnhot contended thet the chil dren who arerespondentsin thiscase should be provided with
shdlter gpart fromther parents. Those of the respondentsin thiscasewho are children arebeing cared
for by their parents; they are not in the care of the date, in any dterndive care, or abandoned. Inthe
arcumdstances of this case, therefore, therewas no obligation upon the sate to provide shelter tothose

of the respondentswho were children and, through them, their parentsinterms of section 28(1)(c). The

=0 See section 28(1)(d).
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High Court therefore erred in making the order it did on the bags of this section.

H. Evaluation of the conduct of the appellants towards the respondents

[80] Thefind section of this judgment is concerned with whether the respondents are entitled to
some rdief in the formof temporary housing because of ther oedid drcumgtancesand because of the
gopdlants conduct towardsthem. Thismetter wasrased in argument, and athough not fully aired on
the papers, it is gopropriate to congder it. At firgt blush, the respondents’ position was so acute and
untenable when the High Court heard the case thet Imple humanity called for someform of immediate
and urgent rdief. They had left Wallacedene because of their intolerable circumstances, had been
evicted in away thet left a great ded to be desired and, as a result, lived in desperate sub-humean
conditions on the Wallacedene soccer fidd or in the Walacsdene community hal. But we mugt dso
remenber that the respondents are not done in ther desperation; hundreds of thousands (possibly

millions) of South Africanslive in gopelling conditions throughout our country.

[81] Although the conditions in which the respondents lived in Walacedene were admittedly
intolerable and dthough it is difficult to levd any ariticiam againg them for leaving the Wallaoedene
sheck sttlement, it isapainful redity thet their drcumstances were no worse then those of thousands
of ather people, induding young children, who remained & Wadlacedene. It cannot be sad, on the
evidence before us, that the respondents moved out of the Wallacedene settlement and occupied the
land earmarked for low-cogt housing development as a ddiberate drategy to gain preference in the

alocation of housing resources over thousands of other peoplewho remained inintolerable conditions
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and who were dso in urgent need of housing rdief. It mugt be bornein mind however, that the effect

of any order thet condtitutesaspedid digpensation for the respondents on account of their extraordinary

crcumgancesisto accord thet preference.

[82] All levds of government must ensure that the housng programme is ressonably and
gopropriately implemented in the light of dl the provisons in the Condtitution.  All implementation
mechaniams, and al gate actionin rdaion to housing fals to be assessad againg the reguirements of
section 26 of the Condtitution. Every dep & evary levd of government must be conggent with the

condtitutiond obligation to take reasonable measures to provide adequate housing.

[83] Bu s=ction 26isnot the only provison rdevant to adecison asto whether date action a any
paticular leved of government is ressonable and congsent with the Condtitution. The propogtion thet
rightsare interrdaed and are dl equaly important is not merdy atheoreticd podulate. The concept
has immense humean and practical sgnificance in a sodety founded on humean dignity, equity and
freedom. It isfundamental to an eva uation of the ressonabl eness of Sate action thet account betaken
of the inherent dignity of human beings  The Condtitution will be worth infinitdy less then its paper if
the reasonableness of dae action concarned with housing is determined without regard to the
fundamenta condtitutiondl vaue of humean dignity. Section 26, reed in the context of the Bill of Rights
as awhole, must mean that the respondents have a right to ressonable action by the dae in dl
drcumgtances and with particular regard to human dignity. In short, | emphagsethat human beingsare

required to be treated as human beings. This is the backdrop againg which the conduct of the
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respondents towards the gppe lants must be seen.

[84] Thenationd legdature recognisesthis In the course of gaing the generd prindples binding
on dl levdsof government, the Housng Act provides that in the adminidration of any matter rdaing
to housng development, dll leves of government must respect, protect, promote and fulfil therightsin
Chapter 2 of the Condtitution.>  1n addition, section 2(1)(b) obligesdl levels of government to consult
meaningfully with individuas and communities affected by housng devdopment. Moreover, section
9(1)(e) obliges municpdities to promote the resdlution of conflict arigng in the housing devd opment

jprocess.

[85] Condderation is now given to whether the date action (or inaction) in rdaion to the
respondents met the required condiitutiond dandard. It isa centra feature of this judgment thet the
housing shortage in the area of the Cape Metro in generd and Oodenberg in particular hed reached
crigs proportions. Walacedenewas obvioudy burding and it was probable thet peoplein desperation
were going to find it difficult to ress the temptation to move out of the shack settlement onto

unoccupied land in an effort to improve their pogtion. Thisiswhat the respondents goparently did.

[86] Whether the conduct of MrsGrootboom and the other respondents condtituted aland invasion
was disputed on the pgpers. There was no suggestion however that the respondents circumstances

before their move to New Rugt was anything but desperate. Thereis nothing in the papersto indicate

o1 See section 2(1)(h)(i).
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any plan by the munidpelity to dedl with the occupation of vacant land if it occurred. If there had been

such aplan the gopdlants might well have acted differently.

[87] The respondents began to move onto the New Rust Land during September 1998 and the
number of people on thisland continued to grow rdentlesdy. | would have expected officds of the
munidpdlity respongble for housing to engage with these people as soon as they became aware of the
occupation. | would aso have thought that some effort would have been made by the muniapelity to
resolve the difficulty on a case-by-case beds dter an invedtigation of their drcumsances before the

metter got out of hand. The municipdlity did nothing and the settlement grew by legps and bounds.

[88] Thereis however, nodisoutethat themuniapdity funded theeviction of therespondents. The
megigtrate who ordered the g ectment of the respondents directed a process of mediationin which the
munidpelity wasto be invalved to identify some dternative land for the occupetion for the New Rust
resdents.  Although the reason for this is undear from the pepers it is evident that no effective
mediation took place. The date had an obligation to ensure, a the very lead, that the eviction was
humendy executed. However, theeviction wasreminiscent of the past and inconastent with thevaues
of the Conditution. The respondents were evicted a day early and to make matters worse, their
possessons and building materidswere not merdly removed, but destroyed and burnt. | have dreedy
sad that the provisons of section 26(1) of the Conditution burdens the Sate with a least a negetive
obligationin rdation to housng. Themanner inwhich the eviction was carried out resulted in abreech

of this obligetion.
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[89] Inthese circumgtances, the municpdity’s reponse to the letter of the respondents attorney
left muchto be desired. It will be recaled thet the letter Sated that discussions were being held with
dffigds from the Provindd Adminidrationin order to find an amicable solution to the problem. There
IS no evidence that the respondents were ever informed of the outcome of these discussons. The
goplicationwas then opposed and argued on the bassthat none of the gppdlantsather individudly or
jonty could do anything a dl to dleviate the problem. The Cgpe Melro, the Wesern Cape

government and thenationa government werejoined in the procesdingsand would dl havebeenavare

of the respondents  plight.

[90] In dl these drcumdances, the sate may wel have been in breach of its condtitutiona
obligations. 1t may dso bethat the conduct of the municipdlity wasinconggent with the provisons of
the Prevention of lllegd Eviction from and Unlawful Occupation of Land Act.  In addition, the
municipelity may have faled to meet the obligations impased by the provisons of sections 2(2)(b),
2(D)(h)(i) and 9(1)(e) of theHousng Act. However no argument waas addressad to this Court onthese

metters and we are not in apogtion to condder them further.

[91] Atthehearinginthis Court, counsd for the nationd and Western Cgpe government, tendered
a datement indicaing that the respondents had, on that very day, been offered some dternative
accommodation, not in fulfilment of any accepted condtitutiond obligation, but in the interests of

humanity and pragmatism. Counsd for the respondents acoepted the offer on their behdf. We were
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subsequently furnished with acopy of the arangement which reed asfallows

“1. The Department of Planning, Local Government and Housing (Western Cape
Province) undertakesin conjunction with the Oostenberg Municipality to provide
temporary accommodation to the respondents on the Wallacedene Sportsfield
until they can be housed in terms of the housing programmes available to the
local authority, and in particular the Accelerated Land Managed Settlement
Programme.

2. The ‘temporary accommodation’ comprises. a marked off site; provision for
temporary structures intended to be waterproof; basic sanitation, water and
refuse services.

3. The implementation of such measuresiis to be discussed with the Wallacedene

community and the respondents.”

Although, asindicated earlier, the specid podtion of the respondents was aired during argument, the
rdief damed by them was dways grounded only in sections 26 and 28 of the Condtitution and not on
the breach of any datute (such as the Prevention of lllegd Evictions Adt, or the Housng Act), the
common law or any ather provison of the Conditution. Accordingly, it isingppropriate for this Court

to order any reief on grounds other than sections 26 or 28 of the Condtitution.

[92] Thisjudgment mus not be understood as goproving any practice of land invason for the
purpose of coercing a date dructure into providing housng on a preferentid bags to those who
participateinany exerdseof thiskind. Landinvagonisinimicd tothesystematic provison of adequate
housngonaplanned bass It may well bethat the decigon of agtate sructure, faced with the difficulty
of repeated land invasons, not to provide housing in regponseto thoseinvad ons, would bereasonable.

Reasonableness must be determined on the facts of each case.
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l. Summary and conclusion

[93] This case shows the desperation of hundreds of thousands of people living in deplorable
conditions throughout the country.  The Condgtitution obliges the date to act pogtivey to andiorate
these conditions. Theobligationisto provide accessto housing, hedth-care, sufficient food and weter,
and sodd security to those unable to support themsdves and their dependants. The State mugt dso
fogter condiitions to encble dtizens to gain access to land on an equitablebass. Thosein need havea

corresponding right to demand that this be done.

[H4] | amoonstousthat it isan extremdy difficult task for the Sateto meet these obligationsinthe
conditions that prevail inour country. Thisis recognised by the Condtitution which expresdy provides
that the date isnot obliged to go beyond available resources or to redise these rightsimmediady. |
dress however, that despite dl these qudifications, these are rights, and the Condtitution obliges the
dateto giveeffect tothem. Thisisan obligation that courtscan, and in gopropriate drcumgtances must

enforce.

[95] Nether section 26 nor section 28 entitles the respondents to dam shdter or housing
immediatdy upon demand. The High Court order ought therefore not to have been made. However,
section 26 does oblige the gateto deviseand implement acoherent, co-ordinated programme designed
to met itssaction 26 obligations. The programmethat has been adopted and wasin forcein the Cape

Metro at the time thet this gpplication wasbrought, fel short of the obligationsimposed upon thedate
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by section 26(2) in thet it failed to provide for any form of rdief to those desperaidly in need of access

to housng.

[96] Inthe light of the conclusons | have reached, it is necessary and gppropriate to make a
declaratory order. Theorder requiresthe dateto act to meet the obligationimpaosed uponit by section
26(2) of the Conditution. This indudes the obligation to devise, fund, implement and supervise

measures to provide relief to those in desperate nead.

[97] The Human Rights Commisson isan amicus in this case. Section 184 (1) (c) of the
Condtitution places a duty onthe Commission to “monitor and assess the obsarvance of human rights

in the Republic.” Subsections (2) (8) and (b) give the Commission the power:

“(a) to investigate and to report on the observance of human rights;

(b) to take steps to secure appropriate redress where human right have been violated.”

Counsd for the Commisson indicated during argument that the Commisson hed the duty and wes
prepared to monitor and report on the compliance by the ate of its section 26 obligations. In the
arcumgances, the Commission will monitor and, if necessary, report in terms of these powers on the

efforts made by the date to comply with its section 26 obligations in accordance with this judgment.

[98] Therewill beno order asto cods

J The Order
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[99] Thefdlowing order is made

3.

The gpped isdlowed in part.

The order of the Cape of Good Hope High Court is st asde and the following is

ubgtituted for it

It isdedlared that:

@

(0)

Saction 26(2) of the Conditution requires the Sate to devise and implement
within its avallable resources a comprehensive and coordinated programme
progressvely to redise the right of accessto adequate housing.

The programme must indude reasonable messures such as, but not necessaily
limited to, those contemplated in the Accderated Managed Land Settlement
Programme, to provide rdief for people who have no accessto land, no roof
over their heeds, andwho arelivinginintolerable conditionsor crigsstuaions
As a the date of the launch of this gpplication, the Sate housng programme
inthe area.of the Cape Metropalitan Coundil fell short of compliance with the
requirements in paragrgph (b), in that it falled to make ressonable provison
withinitsavailable resourcesfor peoplein the Cape Metropalitan areawith no
access to land, no roof over their heeds, and who were living in intolerable

conditions or crigs Stuations.

Thereisno order asto cods
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Chaskdson P, Langa DP, Goldstone J, Kriegler J, Madda J, Mokgoro J, Ngcobo J, O'Regan J,

Sachs Jand Cameron AJ concur in the judgment of 'Y acoob J,
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